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Introduction
Directive on Takeover Bids (Takeover Directive)
 is the product of almost 20 years of consultations and is intended to contribute to the economic reform boosting Europe’s competitiveness.
 The European Commission’s (Commission) proposal emphasized the need to create a level playing field which would provide all European companies with equal means to defend themselves against takeovers. The rationale behind the Takeover Directive is the assumption that integrated market for corporate control brings benefits for the companies and for the European economy as a whole. It has a disciplining effect on the managers as the fear of takeover, hence possible replacement, forces them to do their best. Moreover, it facilitates corporate restructuring as the underperforming management will be dismissed in the case of takeover. In my paper I am assessing to what extent the Takeover Directive followed that assumption. I am focusing on three key provisions of the Takeover Directive: board neutrality rule, breakthrough rule and reciprocity rule. These rules were considered to be particularly important for the process of facilitating takeover activities. They are aimed at creating equal conditions for takeovers in different Member States as they are supposed to remove some of the company-related obstacles permitted under national laws.
Board neutrality rule

Some of the key issues of takeover law are defensive mechanisms. According to Recital 3 of the Takeover Directive these measures help to “prevent patterns of corporate restructuring within the Community from being distorted by arbitrary differences in governance and management cultures”. In the case of takeover bid companies may use so called ‘post-bid’ and ‘pre-bid’ defences. These mechanisms may prevent the change of control over companies or discourage the bidder by making a takeover more costly or complicated.

The board neutrality rule applies to ‘post-bid’ defences. They are put in place during a takeover bid scenario. Such defences may include e.g. purchase of the bidder’s company by the target company (‘Pac Man’ defence) or disposal of most valuable businesses and assets of the target company to deter the bidder and make the takeover less attractive (‘crown jewels’ defence).
According to Article 9 of the Takeover Directive during the bid period the board of the target company shall obtain prior authorisation from the general meeting of shareholders before taking any action which my result in frustration of the bid.
 The one exception to this rule provided by the Takeover Directive is the situation when the board of the target company seeks a competing offer by a more ‘friendly’ bidder (‘white knight’ defence). In this scenario the assessment of the ‘friendly’ bidder shall be done properly as sometimes third parties pose as ‘white knights’ but later on turn around and join with unfriendly bidders (‘Lady Macbeth’ strategy).
The board neutrality rule is obviously designed to make takeovers easier in principle, as defensive actions by the board might make takeovers impossible, more expensive or at least more time-consuming
. The board’s power to raise obstacles to hostile takeover to the detriment of shareholders’ interests is limited. Therefore, it can be said that the board neutrality rule is a far reaching solution touching the very heart of the takeover law: role of the board in the takeover scenario. Keeping that in mind the Takeover Directive contains optional arrangements. The board neutrality rule is not mandatory so Member States are free to decide if they will impose it or not.
 However, if a Member State did not make the rule mandatory, companies can voluntarily adopt it by the decision of the general meeting. Moreover, the Takeover Directive stipulates that opt-out Member States are also free to decide whether they will let their potentially opting-in companies not to be bound by the board neutrality rule if they become a subject to an offer launched by a company which does not apply the same rules as they do (reciprocity rule).
 According to the Report of the European Commission on the implementation of the Directive on Takeover Bids from 21.02.2007, eighteen Member States in total impose (or are expected to impose) the application of the board neutrality rule. However, the board neutrality obligation is new only in one of these Member States.
 Five Member States introduced the reciprocity rule. Thus, management boards which before the transposition of the Takeover Directive were obliged to stay neutral, right now are permitted to take measures likely to frustrate the takeover bid. As a result of highly complicated optional arrangements, these Member States introduced laws which confer more rights on the management with regard to frustrating measures. Therefore, even the Commission has noticed in its Report that these developments are rather holding back the emergence of an open takeover market than promoting it. The level playing field has not been obtained yet and existing laws are not helping to reach it either. It means that companies still have to struggle with differences of takeover law systems in Europe.
Breakthrough rule

The breakthrough rule relates to ‘pre-bid’ defences. Usually they restrict the acquisition of shares in the company or thwart the exercise of control in the general meeting, e.g. multiple voting rights. Sometimes also prohibitively high compensation packages for members of the company’s boards are foreseen when the bidder reaches a defined threshold of voting rights or shares, so called ‘golden parachutes’.
According to Article 11 of the Takeover Directive certain voting restrictions, share transfer restrictions and other takeover defences contained in the target’s articles of association become inoperable for the duration of the takeover process. Moreover, equitable compensation shall be provided to shareholders whose rights are broken through.
 The breakthrough rule is also subject to optional arrangements. Thus, it is up to Member States if it will be mandatory applicable or not, same as in the case of the board neutrality rule. Reciprocity rule also applies to the breakthrough rule.
Unfortunately same as in the case of the board neutrality rule, the breakthrough rule does not significantly contribute to the process of unifying of takeover law in Europe. It can be even said that its influence is negligible. Only a mere 1% of all listed companies in the European Union will apply the breakthrough rule on a mandatory basis. The vast majority of Member States have not imposed this rule or are unlikely to impose it. The breakthrough rule has only been made optional for companies in these countries. On the other hand some Member States, e.g. Germany, follow a new movement; they eliminate multiple voting securities or other pre-bid obstacles. As a result, companies in these Member States are structured in a more takeover-friendly way.
 Bearing in mind the fact that application of the breakthrough rule is intended only in a few Member States (probably only Baltic States), its takeover-facilitating effect will be to a huge extent dependant on companies which will be free to decide whether to apply this rule or not.
Agency Problems
Besides the ‘market for corporate control approach’, long consultations that accompanied the drafting process of first proposals for the Takeover Directive included also reflections on the agency cost theory.
The agency cost theory is a legal-economic theory. In general, it deals with corporate governance issues and finds also application in the field of takeover law. The agency problems arise whenever the welfare of one party, termed ‘the principal’, depends upon actions taken by another party, termed ‘the agent’. The problem lies in proper motivating the agent to act in the principal’s interest rather than simply in the agent’s own interest.

In the takeover scenario managers are seen as agents for the shareholders (principals). There are two main conflicts that may potentially arise once the bid has been launched. The management of the company may be too self-interested and refuse to agree to a takeover that shareholders support. Managers can also attempt to build empires or to negotiate their future job status or compensation with an acquiring company at the expense of the shareholders.
 
The question if current provisions of the Takeover Directive properly address the agency problems is to be answered rather in the negative. The provisions stipulating the board neutrality rule and the breakthrough rule seem to be a good solution following the Commission’s assumption that the shareholders should play the main role in the takeover scenario. However, as Member States could not agree upon a final draft of the Takeover Directive and garnering sufficient political support to make these rules mandatory optional arrangements were introduced. As a result, both rules are subject to optionality clause. Therefore, there is a risk that the board neutrality rule and the breakthrough rule, as implemented in Member States will hold back the creation of a European market for corporate control and the agency problems will be not addressed properly. The Commission noticed in its Report on the Implementation of the Takeover Directive that the number of Member States implementing the Directive in a seemingly protectionist way is unexpectedly large.
 The main goal of the Takeover Directive, increasing Europe’s competitiveness, has not been reached yet as Europe is still a map of diverse takeover law systems differing in the levels of shareholders’ protection. On the other hand, only few years passed since the Takeover Directive was implemented, therefore it is still pretty early for a sturdy assessment of its effects. However, basing on present achievements, the Commission and the Member States have a good starting point for further developments of takeover laws.
Conclusion
As for now, it is still too early for a clear statement if the Takeover Directive positively contributes to the development of takeover law in Europe. It will still take some years to show how laws adopted by Member States in the process of implementation of the Takeover Directive will work in practice. However, an actual assessment shows that provisions of the Takeover Directive because of their optional character only theoretically unify the takeover law in Europe. In practice, a large number of Member States have shown strong reluctance to lift takeover barriers
. The question which has to be answered is if the economic progress and Europe’s competitiveness are core elements of European integration, shall the Takeover Directive be amended in order to gain more meaningful role in the process of unifying national takeover laws? The Commission informs that the revision of the Takeover Directive is already scheduled for May 2011. Hopefully, the results of the first Report on the Implementation of the Takeover Directive and opinions of academia will be taken into account. If Europe wants to successfully compete with big world players such as United States or China a level playing field for takeover laws within Europe has to obtained. This process will surely involve close cooperation between the Commission and Member States on implementation of the Takeover Directive. The Commission will have to also analyse the reasons why Member States are so reluctant to endorse and follow key rules of the Takeover Directive. To sum up, the Takeover Directive because of its conflicted rules containing optional arrangements, as for now, is rather a poor and insufficient tool of successful unification of takeover law in Europe. Its further developments and planned amendments will show f it will turn into an effective measure of introducing common takeover laws or rather another unsuccessful product of political compromise.
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Source: Annex 1 to Report of the European Commission on the implementation of the Directive on                                               Takeover Bids from 21.02.2007, SEC (2007) 268
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